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ELECTRICITY CORPORATIONS AMENDMENT BILL 2013 
Committee 

Resumed from 10 December. The Deputy Chair of Committees (Hon Alanna Clohesy) in the chair; 
Hon Peter Collier (Leader of the House) in charge of the bill. 

Clause 1: Short title — 
Progress was reported after the clause had been partly considered. 

The DEPUTY CHAIR: I note that supplementary notice paper 40, issue 2 was tabled today. We are considering 
clause 1. 

Hon PETER COLLIER: I have a response to a question asked by Hon Adele Farina at the conclusion of the 
last sitting. She asked when the direction was issued. It was issued on 28 June 2013. It was tabled in the 
Legislative Assembly on 8 July and in the Legislative Council on 6 August. 

Hon ADELE FARINA: I understand that the legislation requires tabling within 14 days; is that correct? They 
were therefore not tabled within the period required under the legislation. 

Hon PETER COLLIER: The member is quite correct. They can be tabled outside of a sitting of Parliament. It 
must have been tabled outside of a sitting of Parliament because Parliament was not sitting on 28 June. The 
member is quite correct: tabling was obviously a few days late. 

Hon ADELE FARINA: Will the Leader of the House give an assurance that, if we pass the legislation in its 
current form, in future the minister will comply with the requirement under the legislation to table within 14 
days? The Electricity Corporations Act makes provision for the minister to table when Parliament is not sitting. 

Hon PETER COLLIER: Yes, I take that on board as it is a valid point, and I will make sure that we 
acknowledge that with the minister. 

Hon ADELE FARINA: I want to go to this ministerial direction, the “Electricity Retail Corporation (Interim 
Merger) Direction 2013”, which the Leader of the House kindly provided the house with when we were last 
considering the bill. As I understand section 111 of the Electricity Corporations Act 2005, the minister may give 
directions in writing to a corporation. This direction is to the Electricity Retail Corporation. Would a direction 
not need to be issued also to the Electricity Generation Corporation, given that the intention is to merge the two 
boards? 

Hon PETER COLLIER: Yes, it is an identical direction. The letter was sent to the Clerk on 17 July 2013 
asking that both be tabled, so it must have been tabled. 

Hon ADELE FARINA: I asked the attendants to do a check for me to provide me with all ministerial directions 
tabled since 1 July 2013, and they provided me with two. There was no direction to the Electricity Generation 
Corporation in similar terms. 

Hon PETER COLLIER: I will table a copy of the letter that was sent to the Clerk of the Legislative Council 
requesting that both documents be tabled. I confirm that there are two letters, one to the Clerk of the Legislative 
Council and one to the Clerk of the Legislative Assembly, asking that both directions be tabled. 

The DEPUTY CHAIR: That is to confirm that both letters, one to the Clerk of the Assembly and one to the 
Clerk of the Council, are tabled. 

[See paper 1153.] 

Hon ADELE FARINA: To assist with shortening consideration of the bill today, I want to deal with clauses 37, 
43 and 52 concurrently in the question I am asking. The clauses are not exactly the same but are similar in 
nature. The issue that interests me in each of these three clauses is the regulation-making power. My question is: 
are the regulations made pursuant to those clauses also made pursuant to the Interpretation Act so that the 
provisions of the Interpretation Act apply to those clauses? 

Hon PETER COLLIER: I am sorry, is Hon Adele Farina talking about the actual act? I am just confused on 
that. 

Hon ADELE FARINA: I appreciate why everyone is confused, because I have been working off the blue copy 
of the bill that was very usefully provided by the department. I am talking about proposed amendments to 
sections 37, 43, and 52 of the act, which amendments are contained in clauses 13, 16 and 19 of the bill. 

Hon PETER COLLIER: Yes and yes to both questions. 
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Hon ADELE FARINA: Reading from clause 16, the last proposed subsection in each of these clauses provides 
that the regulations made pursuant to these proposed subsections are in addition to and do not affect other 
requirements under the bill unless a provision of the regulations is declared by the regulations to have effect 
despite any conflict or inconsistency with that subsection. I think this is where we get into difficulty in trying to 
deal with too many clauses all at the same time. Can we just look at proposed section 43 in clause 16 and use 
that as an example in relation to the other two? Proposed section 43 has a new subsection (4), which reads — 

Regulations referred to in subsection (3) are in addition to and do not affect subsection (2) unless a 
provision of the regulations is declared by the regulations to have effect despite any conflict or 
inconsistency with that subsection. 

A similar provision applies to those other sections I indicated. This has a very clear proviso so that the 
regulations are in addition to the functions provided in subsection (2), but the regulations actually have the 
capacity to state that that regulation has effect, even if it is inconsistent with a function of the corporation. My 
question to the minister is: is the intention that the regulations made may override the functions identified in 
section 43(2)? 

Hon PETER COLLIER: I will give the simplest response. Regulations can override the act to a very limited 
extent where the act provides geographic limits. They only apply to a certain extent. The regulations can extend 
the area in which a work corporation can operate beyond the geographic limits. Therefore, the act provides that 
any inconsistency be resolved by regulation. 

Hon ADELE FARINA: Then we have the regulations effectively amending the legislation to the extent of the 
application of that regulation. Arguably, that is a Henry VIII clause. 

Hon PETER COLLIER: Yes, the regulations permit an exception to the exception. 

Hon ADELE FARINA: That would be a Henry VIII clause in most other people’s interpretation. There is 
nothing a bit fuzzy about this; clearly we have a situation in which there are three clauses in this bill that provide 
for the regulations to have effect and amend the application of the law with respect to that application. Therefore, 
we have regulations changing the law, which is the responsibility of Parliament. In my view, we should not 
support these proposed subsections for that very fact. Parliamentary sovereignty to make laws will be removed 
and put in the hands of the executive and there is no provision in the bill to enable any oversight of that 
application. That is a grave error and we should not be proceeding down that path. In any event, I have made my 
point. It is clearly a Henry VIII clause. If this legislation passes, there will be three clauses in the bill that provide 
for regulations to amend a law made by this Parliament and I think that is a very dangerous path for us to start 
walking down.  

Hon ROBIN CHAPPLE: Obviously, these regulations will then come before the Joint Standing Committee on 
Delegated Legislation, where we will not be able to do anything with them because they actually amend the act 
and the regulations that we will be dealing with. We will not even have oversight at that level. As Hon Adele 
Farina said, this sets a very dangerous precedent and we have had a fairly longstanding view in this place that 
Henry VIII clauses are not accepted. 

Hon PETER COLLIER: The act already contemplates the extension of functions. Regulations allow for a 
further extension, as I have mentioned. These further extensions can be disallowed. 

Hon ADELE FARINA: The point Hon Robin Chapple was making is that they do not actually fall within the 
purview of the delegated legislation committee’s terms of reference. There is no oversight because it is outside 
the terms of reference of the Joint Standing Committee on Delegated Legislation. Ministers come into this place 
and say, “It is a regulation; it is disallowable and Parliament has an opportunity to scrutinise”, but that is not 
always the case. The delegated legislation committee can only work within its terms of reference and this falls 
outside of its terms of reference. Therefore, there will be no opportunity for this Parliament to scrutinise these 
regulations. That is an offence to parliamentary sovereignty and we should not support it. For that very reason 
alone, we should not support this bill. 

When I asked the minister whether the Interpretation Act 1984 applies to this clause and the other two clauses in 
the bill that provide a similar arrangement, he indicated in the affirmative. I draw the minister’s attention to 
section 43(1) of the Interpretation Act which states — 

Subsidiary legislation shall not be inconsistent with the provisions of the written law under which it is 
made, or of any Act, and subsidiary legislation shall be void to the extent of any such inconsistency. 

In my view, that is in direct conflict with proposed section 43(4) and I would like the minister to explain how 
that conflict will be resolved; in particular, why, when the government thought it necessary to go down this path, 
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it did not exclude the application of section 43(1) to this provision as the government has done with other clauses 
in the bill. 

Hon PETER COLLIER: The legislation is empowering the regulations to provide for the extension of 
functions. Therefore, there is no inconsistency. 

Hon ADELE FARINA: Minutes ago the Leader of the House concurred with me that proposed section 43(4) 
provides for the making of regulations that are inconsistent with the functions specified in subsection (2) of that 
provision. If that is the case, then an inconsistency between the regulation and the act arises and section 43(1) of 
the Interpretation Act prohibits that from happening. The minister has not excluded section 43(1) of the 
Interpretation Act from applying to this section in the bill. 

Hon PETER COLLIER: The member is quite correct, but the inconsistency is authorised by the legislation. 

Hon ADELE FARINA: That is nice—the Interpretation Act prohibits that, which is the point I am trying to 
make. The government will give rise to a conflict-of-law situation if we pass this legislation in its current state. 
Proposed new section 38(4) specifies the provisions of the Interpretation Act that apply and those that are 
excluded from application to avoid a conflict-of-law situation. That has not been done with proposed section 43 
and the two other proposed new sections that I identified earlier. The government will give rise to a conflict-of-
law situation. Why has the government done this? Surely an amendment is needed to resolve this issue at this 
point; otherwise, when we pass this bill, it will be in conflict with another piece of legislation and, in my view, 
that is not good lawmaking.  

Hon PETER COLLIER: The exceptions from the Interpretation Act relate to the regulatory arrangements, 
which is not subsidiary legislation. Regulations are subsidiary legislation. We are talking about regulatory 
arrangements—that is the difference.  

Hon ADELE FARINA: I think the minister is mistaken. Proposed new sections 38 and 62 clearly set out that 
those provisions and the regulations made under those provisions are not subsidiary legislation. They then 
clearly identify those sections of the Interpretation Act that will apply and those that will be excluded because of 
the decision that they are not subsidiary legislation. The provision under proposed section 43 is silent, which is 
why I started by asking the minister whether it is intended that the regulations made under this provision are 
subsidiary legislation, to which the minister answered in the affirmative. That being the case, with no expressed 
exclusion as to the application of the Interpretation Act, the Interpretation Act applies. With the application of 
section 43(1) of the Interpretation Act, when it is read against proposed section 43(4), the laws are inconsistent 
and that situation needs to be resolved.  

Hon PETER COLLIER: The definition of those provisions of the Interpretation Act that apply are to wholesale 
arrangements only. Regulations are subsidiary legislation under proposed section 38. Section 43(1) of the 
Interpretation Act states that subsidiary legislation is not to be inconsistent with the written law under which it is 
made. However, if the written law authorises the regulations to be inconsistent, section 43(1) of the 
Interpretation Act is not offended.  

Hon ADELE FARINA: Section 43 of the Electricity Corporations Act provides no exclusion in the application 
of the Interpretation Act. It provides the power to make regulations. 

Hon Peter Collier interjected. 

Hon ADELE FARINA: Clearly — 

Hon Peter Collier: Go on—sorry, I will not interrupt you. 

Hon ADELE FARINA: Sorry, minister; I am happy — 

Hon Peter Collier: It does not need to; that is all.  

Hon ADELE FARINA: Sorry, what does not need to?  

Hon Peter Collier: To have that exclusion. 

Hon ADELE FARINA: Is that because the intention is for the Interpretation Act 1984 to apply?  

Hon Peter Collier: No, because it is not offended under section 43(1) of the Interpretation Act.  

Hon ADELE FARINA: Section 43(1) of the Interpretation Act states — 

Subsidiary legislation shall not be inconsistent with the provisions of the written law under which it is 
made, or of any Act, and subsidiary legislation shall be void to the extent of any such inconsistency.  
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Section 43 of the Electricity Corporations Act provides for regulations to be made that vary the functions of the 
corporation. Proposed subsection (4) states that the regulations made can actually be inconsistent. Is the 
Leader of the House saying that subsection (4) overrides section 43(1) of the Interpretation Act?  

Hon PETER COLLIER: No. I will get a response for the member but I am not saying that.  

The primary act expressly allows for regulations to override the act in certain limited ways. Therefore, they are 
not inconsistent with the primary act.  

Hon ADELE FARINA: Therefore, the answer to my question was, in fact, yes. The minister is saying that 
proposed section 43(4) of the Electricity Corporations Act 2005 provides for that inconsistency to occur. I am 
not persuaded that is accurate. Why, then, did the government go to the extent that it has with sections 38 and 62 
to set out very clearly that it is not subsidiary legislation, and that section 42 of the Interpretation Act does not 
apply, and then to specify which sections of the Interpretation Act applied, therefore excluding the application of 
a number of sections of the Interpretation Act to regulations made pursuant to those provisions? It would seem to 
me that, to be consistent, the minister would need to have a provision in section 43 of the Electricity 
Corporations Act that clearly excluded the application of section 43(1) of the Interpretation Act to put the 
question beyond doubt, as he has done with proposed new section 38 of the Electricity Corporations Act.  

Hon PETER COLLIER: This is a separate matter; it is not about regulations. It defines the application of the 
Interpretation Act to regulatory arrangements.  

Hon ADELE FARINA: I am not sure what that means.  

Hon Peter Collier: It is true!  

Hon ADELE FARINA: It is not clear to me because it is very clearly about regulations. I have given an 
undertaking not to labour these points and I will not. However, I just want to make the point very clearly to the 
minister that there is an inconsistency in the way that the government has dealt with the drafting of this bill in 
relation to proposed new sections 37, 38, 43, 52 and 62. I strongly advise the minister that if he wants to avoid a 
conflict-of-law question arising, he should put forward an amendment that inserts a new subsection into those 
proposed new sections that clearly states that the application of the Interpretation Act section 43(1) should not 
apply to those sections. I make that point; I will leave it there because it is obvious that I will not get any further.  

Hon PETER COLLIER: I do not want to labour the point either, but the advice I have received is, in fact, that 
that is not correct—but it is fine. I will just conclude. Section 43 applies to regulations; sections 38 and 62 apply 
to instruments, which are not regulations.  

Hon ADELE FARINA: I will now turn to the amendment to sections 38 and 62.  
The DEPUTY CHAIR (Hon Alanna Clohesy): Technically, we are still on clause 1.  
Hon ADELE FARINA: We are on clause 1, but they are both similar clauses. Rather than debate this twice, I 
am trying to do it once.  
Hon Peter Collier: I am very comfortable.  
Hon ADELE FARINA: I am happy to do it with the individual sections, if the minister would prefer. 
Hon PETER COLLIER: Sorry; just to confirm, I was talking about proposed section 38(3) and (4) in that last 
response.  
Hon ADELE FARINA: I am now looking at clauses 14 and 22 of the Electricity Corporations Amendment Bill 
2013, which propose new sections 38 and 62 respectively. For the purposes of this discussion, I will talk about 
them together because they are very similar. Proposed section 62 applies to segregation arrangements and 
proposed section 38 applies to wholesale arrangements. I will look at proposed section 38 by way of example, 
because the application applies to both. Proposed section 38(1) provides for regulations to be made, and 
subsection (2) states — 

Without limiting subsection (1), wholesale arrangements may be in the form of rules or a code.  
They are regulations but they may be in the form of rules or a code. Proposed subsection (3) states — 

Wholesale arrangements are not subsidiary legislation for the purposes of the Interpretation Act 1984 
and section 42 of that Act does not apply to them or to an instrument amending or repealing them.  

I just want to be clear about this. With respect to proposed subsections (1) and (2), is it intended that there can be 
regulations that provide for the making of a code or a rule and that the code or rule are quite separate, or is it 
intended that anything done under proposed section 38 will not be subsidiary legislation?  

Hon Peter Collier: Your first statement is correct.  

Hon ADELE FARINA: Okay. Proposed section 38 provides for the making of regulations.  
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Hon Peter Collier: Yes.  
Hon ADELE FARINA: And the regulations may then provide for the making of a code or a rule.  
Hon Peter Collier: Yes; that is correct.  
Hon ADELE FARINA: Can the wholesale arrangements be a component of the regulation, the code or the rule?  
Hon Peter Collier: No; they are separate. The wholesale arrangements will be the code or the rule.  

Hon ADELE FARINA: Okay. In reply to the second reading debate the minister said — 

The heads of power inserted as proposed sections 38 and 62 of the act do not permit delegated 
legislation to override primary legislation. … Regulations under the act must be laid before Parliament 
and are subject to disallowance.  

That is what I understood the minister to say in his reply to the second reading debate.  

Hon Peter Collier: That is correct.  

Hon ADELE FARINA: Proposed section 38(3) excludes the application of section 42 of the Interpretation Act. 
Section 42 of the Interpretation Act actually provides for the disallowance of regulations laid before the 
Parliament. My understanding is that even though there is provision under proposed section 38(5) for regulations 
made pursuant to proposed section 38 to be laid before Parliament, proposed subsection (3) actually prevents the 
Parliament from disallowing those regulations, the code or the rules. Is that correct?  

Hon PETER COLLIER: Proposed subsections (3) and (4) set out how the Interpretation Act will apply to 
wholesale arrangements. Wholesale arrangements are not regulations. The wholesale arrangements will not be 
subject to disallowance, but regulations made under proposed section 38 will be subject to disallowance.  

Hon ADELE FARINA: Proposed subsection (3) is limited to the wholesale arrangements as a code or a rule 
and not to any regulation that is made to give effect to the making of a wholesale arrangement.  

Hon Peter Collier: That is correct.  

Hon ADELE FARINA: So that it is clear on the record, any regulations made pursuant to sections 38 and 62 
will be laid before each house of Parliament and are disallowable instruments. 

Hon PETER COLLIER: Yes, I can confirm that is correct. 

Hon ADELE FARINA: Can I have an understanding from the minister as to why the government has not made 
the wholesale and segregation arrangements regulations, which are disallowable by Parliament, so that there is 
some oversight by the Parliament of what will have a significant impact on the electricity market and could very 
well make or break the model that the government is proposing will be the saviour of the electricity market? 

Hon PETER COLLIER: This goes to the core of one of the member’s amendments on the notice paper.  

Hon Kate Doust: There is only one amendment. 

Hon Adele Farina: Yes. There has been another notice paper issued. Following the discussions behind the 
Chair, I have acquiesced and withdrawn a number of my amendments. 

Hon PETER COLLIER: Thank you, very much.  

I have a response that answers the question from the honourable member. This is quite an extensive response, 
but I think the question is worthy of an extensive response. The bill as drafted allows the flexibility for 
regulations to be made as well as wholesale arrangements under this section. The majority of obligations to be 
imposed on the merged entity in instruments under this section will be imposed by regulations. However, 
instruments under this section may need to contain some matters that are not suitable for inclusion in regulations. 
For example, complex contractual or technical concepts are not suitable for regulations. Wholesale arrangements 
under this section are intended to provide for flexibility to impose obligations on the merged entity in relation to 
such concepts. By making wholesale arrangements subsidiary legislation this would remove the flexibility to 
impose obligations on the merged entity in relation to complex contractual or technical matters. This may 
constrain the effectiveness of the regime. The oversight model represented in subsections 38(3) and (4) of the 
amended act is identical to the one that applies in relation to wholesale market rules under section 123 of the 
Electricity Industry Act 2004. 

Hon ADELE FARINA: The proposed section 38(4) excludes the application of section 41 of the Interpretation 
Act 1984, which provides for the publication and commencement of subsidiary legislation. By excluding 
section 41 of the Interpretation Act, how will we deal with the question of when subsidiary legislation made 
under the proposed section 38 has effect if it is not stated within the provision? This clause is in the 
Interpretation Act for a reason: in the past legal issues have been raised about the commencement date of 
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regulations. Does this mean that a regulation made pursuant to the proposed section 38 will not need to be 
published in the Government Gazette? 

Hon PETER COLLIER: It is intended that arrangements will be published in the Government Gazette, and the 
instrument itself will set out when it commences. 

Hon ADELE FARINA: Then why exclude the application of section 41 of the Interpretation Act? I think this is 
a situation of very sloppy drafting in which the drafters have incorporated within the proposed section 38 the 
ability to make regulations that need a set of arrangements in place in relation to the making of regulations—for 
which the Interpretation Act exists with all of that detailed in it—and is also the head of power that provides for 
the code or rules for wholesale arrangements to be made, which then require the non-application of a whole lot 
of provisions in the Interpretation Act. Joining those two heads of power into one provision will create a fair bit 
of confusion because, as the minister indicated, although we want the regulations to be published in the 
Government Gazette and we want clarity on the commencement date, that is provided by applying section 41 of 
Interpretation Act to this section; however, this section expressly excludes the application of section 41 of the 
Interpretation Act. I want to make it clear that this is another example of the problems inherent with the way this 
bill has been drafted. Those two provisions should be separated or there should be clarity as to when the 
Interpretation Act applies and when it does not, because there is a lot of ambiguity in the way it is currently 
drafted.  

Hon PETER COLLIER: Section 41 of the Interpretation Act is about the publication of subsidiary legislation. 
Wholesale arrangements are not subsidiary legislation for the purposes of the Interpretation Act. Regulations 
under proposed section 38 will provide for the publication of wholesale arrangements.  

Hon ADELE FARINA: We hope! We do not know. We do not have anything before us that tells us that will 
happen and we have no oversight capacity to ensure that it happens.  

Hon Peter Collier: It is intended.  

Hon ADELE FARINA: That is nice, minister, but a lot of things are intended and very rarely followed through. 
What parliamentary oversight will be provided for the making of wholesale arrangements and for the compliance 
of wholesale arrangements?  

Hon PETER COLLIER: There will be no parliamentary oversight with the wholesale arrangement, which is 
consistent with the wholesale electricity market rules that currently exist. The Auditor General will audit 
compliance, including compliance with the wholesale arrangements. The Auditor General’s report is laid before 
the Parliament.  

Hon ADELE FARINA: I note that proposed new section 38(4) provides that sections 46 and 47 of the 
Interpretation Act do not apply. Does this mean that wholesale arrangements, and therefore segregation 
arrangements under proposed new section 62, will not be considered part of the law of the Electricity 
Corporations Act?  

Hon PETER COLLIER: I will confirm the three tiers of the instrument for the honourable member. I am sure 
she is familiar with it. We have the act and then the regulations, through the Interpretation Act. I know that I am 
probably preaching to the converted. 

Hon Adele Farina: It is important to get this stuff on the record.  

Hon PETER COLLIER: That is right. That is laid before Parliament. That is disallowable. We understand that. 
The Interpretation Act does not automatically apply to the core rules and the wholesale arrangements. However, 
they will be laid before Parliament but they are not disallowable.  

Hon ADELE FARINA: And they will not form part of the law of the Electricity Corporations Act?  

Hon Peter Collier: That is correct.  

Hon ADELE FARINA: Proposed new section 38(6) states — 

If there is a conflict or inconsistency between a provision of regulations referred to in subsection (1) and 
a provision of wholesale arrangements, the provision of the regulations prevails.  

Is there any parliamentary oversight to ensure that that happens? Is it set out in the bill?  

Hon PETER COLLIER: No, there is not but the drafters of the instrument would have to ensure that there was 
no inconsistency.  

Hon ADELE FARINA: As we know, just by looking at court lists, there are often inconsistencies in legislation, 
which is what keeps the lawyers employed. That does not provide me with a huge amount of comfort. At least 
we have that statement on the record.  
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Is there any other oversight at all? If we do not have parliamentary oversight, will any other body have any 
oversight if an inconsistency arises? How do we propose to remedy that situation?  

Hon PETER COLLIER: They are laid before Parliament so they are available for literally anyone to make that 
inconsistency.  

Hon ADELE FARINA: That is terrific. If an instrument is tabled tomorrow and there is an inconsistency 
between the wholesale arrangement and the regulation, what do I as Joe Citizen do about it? Who do I go to? 
How do I draw it to someone’s attention so it can be remedied?  

Hon PETER COLLIER: If the member were Joe Citizen, I would suggest she write or go to the minister, 
because ultimately the minister is responsible for the act. 

Hon ADELE FARINA: It was the minister who made the wholesale arrangement pursuant to the act, so he or 
she is the individual who has created the inconsistency and the only avenue for review is through an appeal to 
Caesar. 
Hon Kate Doust: There’s no independent review. 

Hon ADELE FARINA: No; there is no independent review. The situation is that wholesale arrangements and 
segregation arrangements, which are the core part of this legislative framework and the new structure proposed 
by government, may be laid on the table in Parliament—not “will be” because, let us make it clear, if there is 
anything commercially sensitive about these arrangements they will not be laid on the table; the bill before us 
actually exempts them from being laid on the table. It will be interesting to see how many are laid before each 
house of Parliament. I suspect they will all be commercially sensitive in nature and we will not see any of them. 
However, in the event that they are laid before each house of Parliament, there is no capacity for Parliament to 
scrutinise those instruments because they are not disallowable. There is no independent review and no provision 
is made to appeal if any concern is raised about those arrangements. That is a completely unsavoury set of 
propositions. Again, this is what happens when legislation is rushed through the drafting process and a skeletal 
bill is presented to the Parliament with all of this detail not before Parliament for us to properly examine. There 
is no way the opposition can in good conscience support the legislation given the current state it is in.  

I want to again make the record clear that in many of the instances in which the minister has outlined where 
regulations will be laid before Parliament and are disallowable, the reality is that they are not in effect 
disallowable because they will not go before the Joint Standing Committee on Delegated Legislation because 
they are not within the terms of reference of the Joint Standing Committee on Delegated Legislation. Even in the 
instance of a regulation, it will be hit and miss whether that regulation is really going to be open to the scrutiny 
of this Parliament because it will not fit within the terms of reference of the Joint Standing Committee on 
Delegated Legislation. I am sure Hon Robin Chapple will say more on that.  

I want members to understand that when the minister stood up in reply to the second reading debate and said that 
these things will be laid on the table, they are all disallowable, and there is going to be parliamentary scrutiny, 
the reality is that the regulations, directions, wholesale arrangements and segregation arrangements will be laid 
before Parliament only if there is nothing commercially sensitive contained within them. I suspect that will be 
the majority of the cases. Even when those instruments are laid before the house, most of them are not 
disallowable instruments, and will not be scrutinised. Of the ones that are disallowable instruments, many will 
not fall within the terms of reference of the Delegated Legislation Committee and therefore will not be 
scrutinised by the Parliament.  

Hon ROBIN CHAPPLE: In relation to the issue about regulations coming before the Joint Standing Committee 
on Delegated Legislation—we know some will and some will not. But of those that come before us, the minister 
says they are disallowable. The only way they will be disallowed is if a member in this chamber wishes to 
disallow them, because the terms of the reference of the very committee that will look at them, which is the Joint 
Standing Committee on Delegated Legislation, are “within power”—so they have been made within power, and 
“has no unintended effect on any person’s existing rights or interests”. That could be interesting. The terms of 
reference further provide —  

(c) provides an effective mechanism for the review of administrative decisions; and 
(d) contains only matter that is appropriate for subsidiary legislation. 

They are actually made appropriate by their very nature. 

Hon Peter Collier: You do understand that all regulations are disallowable? 

Hon ROBIN CHAPPLE: Yes, they are disallowable through this place, but scrutiny is the key issue. We do not 
have a committee that to a large degree is in a position to scrutinise them because the terms of reference of that 
committee are basically nullified by the process that we are dealing with in this legislation. Yes, they can be 
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disallowed, but individuals in this place will have to scrutinise them, and not the committee that deals with this 
legislation.  

Hon ADELE FARINA: I turn to another provision that is in a couple of clauses in the bill. Proposed sections 39 
and 63A relate to the civil penalty, which I raised in my second reading contribution. I raise it now so I do not 
have to raise it when we come to each clause. The penalty for a contravention of a civil penalty provision is “an 
amount not exceeding $100 000”. How did the government come to the view that $100 000 was a reasonable 
amount to have as a penalty? In my view, it is very, very low. We are dealing with corporations that would 
consider $100 000 to be the cost of doing business. It may very well be to their benefit to contravene a regulation 
or a wholesale arrangement because the benefit in monetary terms will well exceed $100 000. I find that 
figure to be extremely low and I would like some understanding of the government’s rationale for coming to that 
amount.  
Hon PETER COLLIER: Yes. The member is talking about the initial maximum penalty there. The member is 
quite correct that the maximum civil penalty under the bill as drafted is $100 000. If a company does not rectify 
the problem, there is a daily penalty of $20 000 in addition to the $100 000. This mirrors other penalty regimes 
in the electricity sector under the Electricity Industry Act, such as the penalty regimes in relation to licensing, 
network access and the wholesale electricity market. The combination of that is used as a framework for that 
penalty. The initial penalty is $100 000, and if a company does not rectify the problem, it is $20 000 a day.  

Hon ADELE FARINA: The issue is that a number of those pieces of legislation are quite old, and I would have 
thought that it was time to review that dollar amount in all those pieces of legislation and to up it. There is a real 
problem here; the amount is too low and could be considered a part of the cost of doing business and not a 
sufficient deterrent at all. I am curious to know who makes the determination that a provision of the regulations 
has been contravened.  
Hon PETER COLLIER: The Auditor General does an audit report and then the Economic Regulation 
Authority prosecutes.  
Hon ADELE FARINA: How frequently does the Auditor General conduct an audit?  
Hon PETER COLLIER: Annually.  
Hon ADELE FARINA: Could a corporation contravene a regulation and obtain the benefit of that regulation for 
a year before anyone says, “Oops. You made a mistake here. You are contravening the provision”?  

Hon PETER COLLIER: The member is quite correct. For all other arrangements, it is 30 June, so it is an 
annual report. However, for ring-fencing, there is an audit on 31 December.  

Hon ADELE FARINA: Again, I think that the time periods between audits are far too long and that an audit 
needs to be conducted far more regularly. I also think that this legislation could have been vastly improved if the 
arrangements for the civil penalty provisions were incorporated in the act, rather than left to the regulations. 
Proposed section 39(3)(d) provides for regulations to be made to — 

provide for and regulate the taking of proceedings in respect of alleged contraventions by the 
corporation of provisions of the regulations or wholesale arrangements, provide for the orders that can 
be made and other sanctions that can be imposed in those proceedings and provide for the enforcement 
of those orders and sanctions; 

That is a whole lot of detail that should be in the legislation. The legislation is all about setting out the law. 
Those things go to what the law is and should be incorporated in the legislation, not in the regulations. The 
regulations provide the detail of how to implement the law, but a lot of the law has been left out of this bill and is 
being left to the regulations. I think there is a real concern with that arrangement. 

I was also interested to note that proposed paragraph (d) refers to “other sanctions that can be imposed”. Is it a 
civil penalty that will be imposed or are there some other sanctions that will be imposed; and, if there are other 
sanctions, what are those other sanctions? There is no indication in the bill before us of what those sanctions 
might be. It also leaves open the possibility that a decision could be made not to impose a civil penalty, despite 
the fact that a civil penalty can be imposed. There is a real lack of clarity about what will happen. Will we have 
regulations that set out an obligation, and clearly set out that if the regulations are contravened, there will be a 
penalty of X dollars, or will they all provide for a penalty of an amount not exceeding $100 000? What capacity 
is there for that sanction not to be applied and some other sanctions to be applied; what are those other sanctions 
and who will make this decision?  
Hon PETER COLLIER: To answer the honourable member’s first question, yes, it is a civil penalty. The 
Economic Regulation Authority will have the discretion to determine an appropriate penalty, taking into account 
all relevant circumstances for that breach; that is, up to the maximum amount. So, flexibility still exists there. 

Hon ADELE FARINA: Proposed paragraph (d) refers to “other sanctions”. What are those other sanctions? 
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Hon PETER COLLIER: It is not intended to have any other sanctions in the regulations. 
Hon ADELE FARINA: I am sorry, minister, but it begs the question: why provide it in proposed paragraph (d) 
if there is no intention of providing other sanctions? It makes no sense. 

Hon Peter Collier: It provides flexibility. 

Hon ADELE FARINA: Shall we delete it? If I were to move an amendment to delete the words “other 
sanctions”, the government would not lose any sleep over that, because it does not intend to impose any other 
sanction. 

Hon Peter Collier: No. It provides an option. If there is an intention to provide another sanction, it provides an 
option. 

Hon ADELE FARINA: I think the Parliament is entitled to know what those other sanctions might be and in 
what situation the regulator will make a decision to impose another sanction in addition to the civil penalty or in 
place of the civil penalty. 

Hon PETER COLLIER: Circumstances change in any market; it is a moveable feast. As circumstances change, 
it is good to have options or flexibility, and that is what this provides. It is not doing any harm whatsoever, but I 
think it is a good thing to have that option or flexibility. 

Hon ADELE FARINA: I find it really interesting that the energy market is the exception to the rule and we 
need maximum flexibility. Certainly, no flexibility is provided in the Criminal Code; in fact, this government is 
renowned for ensuring that there is mandatory sentencing to limit even further any flexibility that might be 
provided in those circumstances, despite the fact that there may be very strong circumstances that should be 
taken into consideration in the sentencing. Again I say to the minister: explain to us why there needs to be such a 
high level of flexibility here, when this government’s position is to not provide flexibility when applying 
sanctions in any other area that we deal with in society. 

Hon PETER COLLIER: I do not want to make any comparisons between the criminal law and the civil law in 
this instance. All I can say to the honourable member is, again, that the merits behind the Electricity 
Corporations Amendment Bill 2013 are an indication of the fact that the energy market is based on shifting 
sands; it moves all the time. To have that flexibility, I think, is a good thing. 

Hon ADELE FARINA: Sadly, an argument about having flexibility in sentencing did not manage to persuade 
the government in respect of that issue. I might just move along because I have given a commitment. 

Proposed new section 39(3)(e) states that the regulations referred to in proposed new section 38(1) may — 

provide for the manner in which amounts received by way of civil penalties are to be dealt with and 
applied; … 

Is the government seriously saying that it has not actually worked out what it will do with the penalty once it has 
collected it? Is it not going to be paid into consolidated revenue?  

Hon Peter Collier: Yes, it is.  

Hon ADELE FARINA: Then why does the bill not state that it will be paid into consolidated revenue? Why 
does the government need the flexibility of making regulations that will determine how this money is applied? I 
would be very concerned to learn that the money might be applied back to the corporation that incurred the civil 
penalty, which it is clearly open to do from the way the legislation is currently drafted.  

Hon PETER COLLIER: We wanted a comprehensive civil penalty regime within the regulations, not the 
within the act. 

Hon Adele Farina: It should not be there, but I have argued that.  

Hon PETER COLLIER: Yes. 

Hon ADELE FARINA: Even if the government wants the comprehensive penalty regime in the regulations, it 
still does not deter from the argument I am making, which is that how those penalties will be applied should be 
in the legislation. The legislation makes the law and the regulations implement the law made by the act. Is the 
Leader of the House telling us that he has come to this Parliament asking us to approve a bill that sets out a 
penalty regime, but that the government has not yet worked out what it will do with the revenue raised from the 
penalties after they are collected?  

Hon Peter Collier: Yes, it has; it is going into consolidated revenue.  

Hon ADELE FARINA: If the revenue is going into consolidated revenue, as the Leader of the House has said, 
why does the government need proposed new section 39(3)(e) at all? Why not simply get rid of it, if that is the 
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decision that has been made, and substitute it for a clear statement about how it is intended those moneys will be 
applied? The very fact that the government requires flexibility raises very serious concerns for me. Again, this is 
a case of the executive trying to take control of the Parliament’s lawmaking role, and this Parliament should be 
strongly opposing it at every opportunity. I cannot believe members on the government benches are sitting there 
quietly and not being even remotely concerned about what is going on in this bill. This bill raises very serious 
issues about parliamentary sovereignty and the lawmaking power of this Parliament, yet not one member 
opposite seems to be at all concerned about it.  

Hon PETER COLLIER: Details on the penalties and proceedings are in the regulations, not the act. That is 
consistent with the Electricity Networks Access Code and the electricity market rules regimes. It is not 
something that has just come out of the blue that we have put into this bill; it is actually consistent with other 
penalties within the electricity market. 

Hon ADELE FARINA: I think through the points I have made this afternoon I have highlighted very clearly 
that there are significant problems with the skeletal nature of this bill, with overriding parliamentary sovereignty 
and placing the lawmaking power of this Parliament into the hands of the executive. For that reason, I strongly 
urge members to oppose this bill. This bill is bad law and should not be supported by the Parliament.  

Division 

Clause put and a division taken, the Deputy Chair (Hon Brian Ellis) casting his vote with the ayes, with the 
following result — 

Ayes (19) 

Hon Ken Baston Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney  

Noes (10) 

Hon Robin Chapple Hon Kate Doust Hon Ljiljanna Ravlich Hon Sue Ellery (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Sally Talbot  
Hon Stephen Dawson Hon Lynn MacLaren Hon Ken Travers  

            

Pairs 

 Hon Liz Behjat Hon Darren West 
 Hon Jacqui Boydell Hon Samantha Rowe 
 Hon Martin Aldridge Hon Amber-Jade Sanderson 

Clause thus passed. 

Clause 2: Commencement — 
Hon KATE DOUST: I seek some clarification. Clause 2 provides for different days for the commencement of 
particular parts of the bill. The day for part 1 to commence is quite clear. Can the Leader of the House explain 
why proposed sections 3, 32, 33, 34 and 35 will kick in on the day after assent day? 

Hon PETER COLLIER: There are some transitional issues. I cannot provide a definitive response at the 
moment, but I will get that response during the lunchbreak. 

Hon KATE DOUST: It is lucky for the minister that we have agreed on a time frame, otherwise it could have 
taken quite a while, given that he has not been able to provide us with a lot of information as we have gone 
through the bill. Given there has been a degree of urgency in getting the bill through this chamber, with the 
Premier being quite desperate to have it passed, does the minister have any idea when the “rest of the Act” 
referred to in paragraph (c) will be proclaimed? 

Hon PETER COLLIER: It will be on 1 January 2014.  

Hon KATE DOUST: If the minister looks at clause 2, paragraph (a) states that part 1 will come into operation 
on the day on which it receives royal assent. Paragraph (b) refers to a range of sections that will come into 
operation on the day after assent day. Paragraph (c) states that the rest of the act will come into operation on a 
day fixed by proclamation and that different days may be fixed for different provisions. On what date will the 
“rest of the Act” come into operation? 

Hon PETER COLLIER: It is intended that the proclamation note will provide for the remainder of the act to 
commence on 1 January 2014.  
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Hon ADELE FARINA: I refer to the regulations that will be made pursuant to the bill becoming an act. Will 
they be in effect as of 1 January 2014? 

Hon PETER COLLIER: Yes, they will.  

Hon ADELE FARINA: Given that we are midway through December and 1 January is only a couple of weeks 
away and the minister is telling the house that the regulations will be in force as of 1 January, why has the 
government not provided the draft regulations to this chamber to consider as part of the consideration of this 
bill? Earlier, this place was told that the regulations had not been drafted. I know they will not be drafted over 
the next two weeks. If they are already drafted so that they can have effect as of 1 January 2014, as the minister 
just said, I call on the minister to table the draft regulations. 

Hon PETER COLLIER: It is not common to table draft regulations before Parliament. 

Hon Adele Farina: There is precedent for it.  

Hon PETER COLLIER: It is not common. They will be completed by 24 December 2013.  

Hon ADELE FARINA: Will the wholesale and segregation arrangements that will be provided by way of code 
and rules be in effect as of 1 January 2014?  

Hon PETER COLLIER: The answer is yes for the segregation arrangements and no for the wholesale 
arrangements. 

Sitting suspended from 1.00 to 2.00 pm 

Hon PETER COLLIER: I have a response to the question from Hon Kate Doust about clause 2(b), 
“Commencement”. The provisions for commencement relate to the mechanics of the merger and, by necessity, 
must refer to the electricity retail corporation and the electricity generation corporation as the merging and 
continuing entities respectively. Therefore, the provisions must be inserted before the electricity retail 
corporation ceases to exist; that is, prior to the merger time. Clause 35 of the bill also inserts a direction-making 
power for the minister in relation to the merger. This clause gives the minister the power to make transitional 
directions from the day after royal assent. Clauses 32, 33 and 34 of the bill are consequential to the insertion of 
this direction-making power. That goes a long way to answering the member’s question. The merger itself will 
not take effect until section 4 of the act is amended by clause 6 of the bill. This section will commence on 
proclamation; that is, 1 January 2014. At this point, the merger mechanics in clause 35 of the bill, part 10 of the 
act, are triggered. Clause 2(c) starts when the balance of the bill comes into effect with proclamation. These 
provisions generally deal with functions and powers of the merged entity and therefore must commence after the 
sections listed in clause 2(b).  

Hon ADELE FARINA: I am not sure if the minister answered my question before the lunchbreak. My question 
was about the fact that a lot of questions were asked during consideration of the bill and were raised during the 
second reading debate. The answer to members on this side was that the information is not yet known because it 
will be contained in the regulations. However, before lunch the minister said that the regulations have been 
drafted, because they will be gazetted on 24 December to come into effect on 1 January 2014. The segregation 
arrangements have also been drafted. I asked the minister to table those documents. The minister indicated that 
that is not normal practice. However, there is a lot of precedent for that to happen. In fact, we even received a 
draft code under the taxi bill. Also, the police frequently provide drafts of codes, procedures and regulations that 
are proposed under their legislation when they come before this place, as do a number of other agencies. I do not 
believe that a special exemption should be provided in this case. In some circumstances, governments genuinely 
cannot provide draft regulations simply because they have not been drafted; there is no great urgency for 
enforcing the act, so the agency waits until the bill has passed through the Parliament before it commences the 
procedure of drafting the regulations. In this case, the minister said that the regulations have been drafted. If they 
have been drafted, my question to the minister is: why will he not table them? Also, why has he been telling this 
place, in answer to a number of questions, that that information is not known because it is to be contained in the 
regulations, when, in fact, it is known to government? By not providing that information, the minister has 
effectively misled the chamber and treated it with contempt. 

Hon PETER COLLIER: I certainly hope I have not been treating the chamber with contempt. All I can do is 
provide what we have. As far as draft regulations are concerned, there may be precedence for it, but I said that it 
is unusual. The tabling of draft regulations usually does not occur; that is the case. Regulations go to Executive 
Council on 24 December, as I said. They have not been finalised; that is fact. They are yet to be approved by the 
Minister for Energy or the Governor. I will not be tabling the draft regulations, but the regulations will be 
completed by 24 December. 
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Hon ADELE FARINA: I point out that in the past we have had draft regulations tabled, with “draft” clearly 
marked on them. We understand that they are in draft form and subject to change. However, they give us an 
indication of what the government intends to be contained within those regulations. The copy of the taxi code 
that we received was so skeletal that one would think it was drafted after it was requested. Nevertheless, an effort 
was made to provide something to this chamber so that we could understand the form it would take once it was 
enacted. In the minister’s case, the regulations are drafted; they will go to Executive Council on 24 December. If 
they are not final, they are as good as final. I do not think it is unreasonable for this chamber to ask the 
government to table them and for the government to table them. What is the government hiding in these 
regulations so that the minister will not provide them to the chamber for consideration? 

Hon PETER COLLIER: No, we are not hiding anything. As I said two minutes ago, yes, there is precedence 
for it, but it is unusual. It is not common to table draft regulations. We are not hiding anything. There has been 
significant consultation. The regulations will be provided, or they will be completed on 24 December. 

Division 

Clause put and a division taken, the Deputy Chair (Hon Brian Ellis) casting his vote with the ayes, with the 
following result — 

Ayes (19) 

Hon Ken Baston Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney  

Noes (10) 

Hon Robin Chapple Hon Sue Ellery Hon Ljiljanna Ravlich Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Sally Talbot  
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  

            

Pairs 

 Hon Liz Behjat Hon Amber-Jade Sanderson 
 Hon Jacqui Boydell Hon Stephen Dawson 
 Hon Martin Aldridge Hon Darren West 

Clause thus passed. 

Clause 3: Act amended — 

Division 

Clause put and a division taken, the Deputy Chair (Hon Brian Ellis) casting his vote with the ayes, with the 
following result — 

Ayes (19) 

Hon Ken Baston Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney  
 

Noes (10) 

Hon Robin Chapple Hon Sue Ellery Hon Ljiljanna Ravlich Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Sally Talbot  
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  

            

Pairs 

 Hon Martin Aldridge Hon Amber-Jade Sanderson 
 Hon Jacqui Boydell Hon Stephen Dawson 
 Hon Liz Behjat Hon Darren West 

Clause thus passed. 
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Clause 4: Long title replaced — 

Hon KATE DOUST: Clause 4 replaces the long title. I want to know what the words “and for related matters” 
mean? Can the minister explain what those words mean for the purposes of this bill? 

Hon PETER COLLIER: It does not deal with just the establishment and operation of the electricity 
corporations; it may deal with such things as subsidiary corporations or amendments to other acts. 

Division 

Clause put and a division taken, the Deputy Chair (Hon Brian Ellis) casting his vote with the ayes, with the 
following result — 

Ayes (19) 

Hon Ken Baston Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney  

Noes (10) 

Hon Robin Chapple Hon Sue Ellery Hon Ljiljanna Ravlich Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Sally Talbot  
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  

            

Pairs 

 Hon Martin Aldridge Hon Amber-Jade Sanderson 
 Hon Jacqui Boydell Hon Stephen Dawson 
 Hon Liz Behjat Hon Darren West 

Clause thus passed. 

Clause 5 put and passed. 

Clause 6: Section 4 amended — 

Hon ROBIN CHAPPLE: Clause 6 inserts into the Electricity Corporations Act 2005 proposed section 4(2A), 
which reads — 

From the time at which the Electricity Corporations Amendment Act 2013 section 6 comes into 
operation … 

Section 6 is already in the Electricity Corporations Act 2005. How will that process work and why does it come 
into operation at that time, when it is already within the act?  

Hon PETER COLLIER: That means that clause 6 of the bill—that is, section 6 of the Electricity Corporations 
Amendment Act 2013—will come into operation.  

Hon ROBIN CHAPPLE: So it is not section 6 of the 2005 act. That is a problem because the blue bill, the 
merged bill, refers to section 6 of the 2013 act. Now I see what this clause does; it goes back to the section.  

Hon Peter Collier: Yes. 

Hon ROBIN CHAPPLE: Then that is a double negative, because it is saying that clause comes into being when 
that clause comes into being. Is that what the minister is saying?  

Hon PETER COLLIER: It is when the amendment act comes to fruition and not the original act.  

Hon ROBIN CHAPPLE: We are inserting into the original Electricity Corporations Act 2005 a section that 
refers to “section 6”, but the minister says it is referring to section 6 of the Electricity Corporations Amendment 
Act 2013. If the minister is saying it is the Electricity Corporations Act, then section 6 is about the officers. If the 
minister is saying it is clause 6 of the Electricity Corporations Amendment Bill, which we are dealing with, then 
it is section 6 of the Electricity Corporations Act that we are talking about.  

Hon Peter Collier: No, you are not correct.  

Hon ROBIN CHAPPLE: You are actually putting it in the original act.  

Hon PETER COLLIER: To make it clear for the chamber, section 6 of the amendment act commences on 
proclamation, which is 1 January 2014. This inserts the words into section 4 of the act, which immediately take 
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effect. The reason for structuring it this way rather than a simple amendment is to provide a trigger for the 
merger provision.  

Clause put and passed.  

Clause 7: Section 5 amended —  

Hon ROBIN CHAPPLE: I refer to the note at the end of clause 7. Clause 7 states — 

In section 5 delete “A corporation is not” and insert: 

For the purposes of any law of the State, a corporation is to be regarded as not being 

We know that the minister has oversight and we know that the minister has the ability to direct at some levels. If 
a corporation is not an agent of the state, how does the minister perform a role within that function?  

Hon PETER COLLIER: That is actually a good question. The corporations are not agents of the state for the 
purposes of state law. However, the corporations are wholly owned by the state. Therefore, it is appropriate that 
the state should be able to direct them. 

Clause put and passed.  

Clauses 8 to 34 put and passed. 
Clause 35: Part 10 inserted — 
Hon ADELE FARINA: Proposed new section 198 provides for ministerial directions. In what circumstances 
would a ministerial direction be issued and what is the scope of such directions? 

Hon PETER COLLIER: These directions can be issued only for transitional matters relating to the merger. It is 
not anticipated that this power will be used, but it provides flexibility for the minister to issue such directions if 
required or needed. 

Hon ADELE FARINA: The bill provides for transitional regulations to be made to deal with any issues that 
arise during the transition period, so why do we need ministerial directions and regulation-making power? In 
what circumstances would a regulation-making power and not a ministerial direction be used?  

Hon PETER COLLIER: The bill provides both for transitional directions to the merged entity and transitional 
regulations.  

Hon ADELE FARINA: My question acknowledged that. My question was: in what circumstances would the 
minister be looking to use the directive rather than do it by regulation?  

Hon PETER COLLIER: We are trying to find some specific examples, but the whole point of having the 
opportunity for a direction is that it is a catch-all. If the act does not provide for something to occur, it provides 
an opportunity for a direction to be issued. It is a catch-all if something does not exist.  

Hon ADELE FARINA: Is the transitional regulation-making power a catch-all? I really want a clearer 
explanation on that point.  

Hon PETER COLLIER: For example, sharing information on staff is not appropriate for regulations. That may 
be something that may require a direction.  

Hon KATE DOUST: Over the past five years, from memory, directions have been given by Hon Peter Collier 
on changes in dividend arrangements. Would that also apply in this case under this new regime whereby the 
minister might give a direction about an amendment to the dividend arrangement?  

Hon PETER COLLIER: Yes, it could be used for something like that.  

Hon ADELE FARINA: Does the regulation-making power need to go to the Governor in Executive Council for 
signing off?  

Hon Peter Collier: Yes, it does.  

Hon ADELE FARINA: What is the situation with ministerial directions? Do they go to cabinet or to the 
Governor and Executive Council for signing-off or does the minister make those in his office?  

Hon PETER COLLIER: No, but directions are laid before Parliament, as we know because we have had a 
couple tabled today.  

Hon ADELE FARINA: Yes, that takes us to section 199. Ministerial directions are laid before both houses of 
Parliament. However, they are not disallowable instruments and Parliament has no capacity to scrutinise them. 
There is no oversight; it is simply an information-sharing exercise.  

Hon PETER COLLIER: That is across all government trading enterprises. That is not something new.  
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Hon ADELE FARINA: That raises the critical initial question I started with: in what circumstances would the 
minister issue a directive as opposed to going through regulations? At least regulations in this instance are 
disallowable instruments, which means Parliament is able to scrutinise what is done by regulation. If we are to 
do it by direction, there would be no capacity for Parliament to scrutinise a directive. It is really critical and of 
great concern that this legislation does not provide for the circumstances in which we would use regulations over 
directions.  

Hon Peter Collier: I gave you an example.  

Hon ADELE FARINA: I do not see why we would use a directive in that instance and not regulation. Clearly, 
the minister opting to go by ministerial directive avoids parliamentary scrutiny and impacts on the sovereignty of 
Parliament. My question to the minister is: for each of the past five years, how many ministerial directions were 
issued under the act?  

Hon PETER COLLIER: I cannot answer that. I am not sure how many exactly.  

Hon Ken Travers: How many did you do? 

Hon PETER COLLIER: Not too many. I imagine probably half a dozen maximum, I would have thought. I am 
not specific on that. I imagine half a dozen maximum in five years.  

Hon ROBIN CHAPPLE: Of those directions that Hon Peter Collier made or that can be made under these, are 
any of those administrative decisions?  

Hon Peter Collier: What do you mean by “administrative decisions”?  

Hon ROBIN CHAPPLE: I mean an administrative decision as opposed to a regulation.  

Hon PETER COLLIER: As I am sure the member is aware, directions direct a corporation to conduct its 
operations in a particular way. That is what it is for. I am not quite sure how else I can respond.  

Hon ROBIN CHAPPLE: If I may, I will just come back to the fact that that matter is normally put into 
regulations, because that is in the terms of reference that we deal with. 

Hon PETER COLLIER: It must be consistent, of course, with the functions under the act. 

Hon Ken Travers: No, it doesn’t. 

Hon PETER COLLIER: It does. 

Hon KEN TRAVERS: How does the Leader of the House reconcile his last statement with proposed section 
198(3)? 

Hon PETER COLLIER: I was talking about directions generally. This provision refers to transitional 
directions. 

Hon KEN TRAVERS: Yes, we are dealing with transitional directions, but there is no limitation on that. If the 
Leader of the House argues that it is part of the transitional arrangements, this could be done for years, 
overriding the legislation without any accountability. This is probably the most outrageous Henry VIII clause I 
have seen. In the past, this chamber knocked out clauses such as this; I distinctly remember clauses such as this 
being deleted. The argument being given by the agency—these are the words the Leader of the House used 
earlier—is that there may be things it has not thought about that may arise in the future. When this chamber 
acted as a house of review, it knocked out these clauses. 

Hon ADELE FARINA: In view of the fact that this is an amendment bill that deals directly with the merger and 
provides extensive regulation-making power during the transition period and well beyond that, why does the 
minister need the power to issue ministerial directives that can be contrary to the act? The whole point of this 
legislation is to cater for the merger. Surely the government has applied its mind to what will be needed during 
this period. It has created a head of power in the bill that allows regulations to be made to address any issue that 
has been omitted from the act by oversight, yet it has put in this third arm that provides for ministerial directions. 
Is this not overkill? Why is it needed? Because it avoids any parliamentary scrutiny whatsoever and can override 
the law made by this Parliament, it should be struck out. 

Hon PETER COLLIER: A transitional direction–making power is broader to allow for the unanticipated 
consequences of the act. They are specifically related to the merger. That is what I said before. It is for the 
transitional period. 

Hon Ken Travers: Norman Moore would have said that if you get it wrong, bring it back to the chamber; do not 
put in an act something that you can’t even disallow. 
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Hon PETER COLLIER: I am providing members with an answer. I am sorry that they do not approve of it, but 
that is the answer. 

Hon ADELE FARINA: It is actually selling out the Parliament. The Leader of the House still has not answered 
my question. The government has brought an amendment bill to this place to address the merger issue, so the 
government has applied its mind to it and brought in a law that will deal with the merger. It has a regulation-
making head of power in the bill that provides for the government to make regulations should anything be 
missed in the body of the legislation, and most of it is in here. Why, then, is a ministerial directive–making 
power needed? What is it that the government cannot do by regulation under the extensive head of power 
provided in this bill to make regulations and transitional regulations? 

Hon PETER COLLIER: It may be that the corporations would wish the minister to give such a direction to 
afford them protection from liability under section 120(1). That may be a reason for it. Also, this follows the 
precedent set out with disaggregation under section 145 of the existing act. 

Hon ADELE FARINA: Why would the corporations need a direction from the minister to avoid liability—
liability from whom and for what?  

Hon PETER COLLIER: For example, if they share information on existing contracts and there may be a 
breach of contract or there may be an issue with that contract or that sharing of information.  

Hon KEN TRAVERS: Is the Leader of the House saying that if the two entities breach the provisions we put 
into this act, they can then go to the minister and get a direction that overrides the fact that they breached? If they 
breach the rules that have been put into the act by this Parliament, they can go to the minister to have that 
overturned and overruled; is that what the Leader of the House is saying?  

Hon PETER COLLIER: I think I have answered this previously, but for example they may need to share IT 
information. In the transitional phase the two entities may need to share IT information, therefore they may seek 
ministerial direction, or they may need ministerial direction, for that shared information to take place.  

Hon KEN TRAVERS: The Leader of the House did not answer my question. The Leader of the House stood 
earlier and said they may need to get an order to override section 121, I think was the example given. 

Hon Peter Collier: Section 145. 
Hon KEN TRAVERS: Is the Leader of the House saying the government wants this direction to allow them to 
decide that they will overturn the law we are making today by way of direction?  
Hon PETER COLLIER: Yes, that is the case, but it is exactly the same situation as occurred with 
disaggregation. Exactly the same existed under disaggregation, which the Labor Party introduced.  
Hon ADELE FARINA: Which section did the Leader of the House say?  
Hon Peter Collier: Section 145. 
Hon ADELE FARINA: But section 145 is “Minister may give directions”. So this will give the minister power 
to override the section that gives him power to make directions?  
Hon PETER COLLIER: Section 145 was the direction-making power with regard to disaggregation; this is in 
relation to the merger.  
Hon ADELE FARINA: In one of the Leader of the House’s earlier answers to a question, if I understood him 
correctly, he said that the corporations may need a ministerial directive to provide them with liability protection 
in relation to the breach of a contract. I understood that the government had given a commitment to the Western 
Australian community that all existing contracts would be honoured, so there would not be a situation arising 
where there would be breach of contract because the government has given an undertaking that it will not breach 
a contract. 
Hon PETER COLLIER: It is not intended to use this direction-making power for that instance; that was an 
example, I have to say. That is not the intent of using that direction-making power.  

Hon ADELE FARINA: Then what is the intent? The minister cannot provide an example and then say, “That is 
the example but it’s not what we’re going to use it for”, because then it is not an example. Perhaps the minister 
could provide us with an example of what the minister would use the direction-making power for. 

Hon PETER COLLIER: I repeat that all existing contracts will be honoured, but it is not intended to use this 
direction-making power. 
Hon ADELE FARINA: Again I ask the minister: in which circumstances would government use the ministerial 
direction–making power, as opposed to the regulation-making power, for dealing with an issue that is not 
covered by the transitional provisions in the amendment act? The reason that we need to know this is that if a 
ministerial direction is made, there is no capacity for parliamentary oversight. It is an important issue for this 
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Parliament to understand the circumstances in which that power may be given, because it is an outrageous power 
that is absolutely not required. 

Hon PETER COLLIER: Regulations are related obviously to new laws, and directions are related to existing 
laws. They are two different things in that instance. There is no intent to use the directions—absolutely no intent. 

Hon ADELE FARINA: There is no intent to use the directions for what? 
Hon Peter Collier: For anything. 
Hon ADELE FARINA: Then why have them? We can therefore delete this provision. 

Hon PETER COLLIER: No. As I said a moment ago, this is following precedent that was set by legislation on 
disaggregation put in by the previous Labor government. 

Hon ROBIN CHAPPLE: Having been involved in that legislation, we did not like it then, so why is it liked 
now? Just because it happened to be in other legislation that it should not have been in, why is it in this 
legislation? Precedent cannot be used as a legal argument. 

Hon PETER COLLIER: In this instance it is appropriate to use precedent. It is a part of the disaggregation 
process and now it is a part of the merge process. 

Hon ADELE FARINA: My understanding of the government’s position is that the 2006 disaggregation was a 
failure, that the structure was bad and that nothing worked. Despite the minister acknowledging that it delivered 
a number of its objectives, the general message was that the disaggregation was a mess, it did not work and we 
have to make these changes because it has not achieved its objectives, yet the government wants to use the same 
legislative structure now that was used then. It does not make sense. The minister cannot have it both ways. 

Hon Peter Collier: It is just for the transitional period. 

Hon ADELE FARINA: The minister cannot say, “This is the legislative framework that happened in 2006”, 
and then adopt it for the model continuing forward with the amendments. The minister’s argument is lame. He 
needs to provide an explanation to the chamber for why he needs a ministerial directive when he has very broad 
regulation-making powers that enable the government to deal with any issue that might arise during the 
transition period that has not been covered by the amendment act. 

Hon PETER COLLIER: The outcome of the disaggregation process was flawed in a number of areas, but not 
the mechanics and that is what we are dealing with at the moment. 

Hon ADELE FARINA: At the risk of being really repetitious—I have to be because I am not yet getting an 
answer—why are ministerial directives needed when broad extensive regulation-making powers will be provided 
in the amendment act to get through the transitional period, however long that may be? It is not defined in the 
bill. 

Hon PETER COLLIER: I have given my response. Regulations and directions are used for different purposes. 
I cannot add to that. 

Hon ADELE FARINA: Can the minister inform the chamber how frequently ministerial directions were issued 
during the transition period for the 2006 segregation because, after all, the government has modelled this bill on 
that process? Clearly, the government has analysed it and found it to be a beneficial methodology.  

Hon PETER COLLIER: No, I cannot. I do not have that information.  

Hon ADELE FARINA: The minister is before the chamber asking us to approve this clause because it worked 
in 2006—and, on that basis, the government is repeating it in this legislative amendment—but he cannot provide 
any evidence to Parliament that it has served any useful purpose when it was put in the 2006 legislation. This is 
shameful—absolutely shameful! This is a house of review. We are supposed to be provided with the information 
that we need to review legislation. I am sorry to take this out on the Minister for Education, because when he 
deals with his own bills he has much higher standards and comes to the house with information. However, it is 
appalling that he is before the chamber asking us to approve this legislation without providing the information 
and the basis on which the government has made its decision. The minister cannot provide an explanation as to 
why the provision is needed in the bill nor can he explain whether it was used at all during the 2006 process. 
This is unacceptable. When a government comes to the chamber with a bill, it needs to have the information that 
is necessary for Parliament to consider it in detail. The minister is providing us with nothing and expects to use 
the government’s superior numbers in this place to roll this piece of legislation through. He is making a mockery 
of the house of review and denying us an opportunity to properly consider this legislation because the 
government has superior numbers. That will come back and bite the government.  

Clause put and a division taken, the Deputy Chair (Hon Brian Ellis) casting his vote with the ayes, with the 
following result —  
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Ayes (19) 

Hon Ken Baston Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney  

Noes (10) 

Hon Robin Chapple Hon Sue Ellery Hon Sally Talbot Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Ken Travers  
Hon Kate Doust Hon Lynn MacLaren Hon Darren West  

 
            

Pairs 

 Hon Jacqui Boydell Hon Amber-Jade Sanderson 
 Hon Liz Behjat Hon Stephen Dawson 
 Hon Martin Aldridge Hon Ljiljanna Ravlich 

Clause thus passed. 
Clause 36 put and passed. 
The DEPUTY CHAIR (Hon Simon O’Brien): For the benefit of members, standing order 130 applies at this 
point. Standing order 130 was amended during our recent overhaul of the standing orders. Standing 
order 130 affects the order in which the chamber considers clauses and new clauses. Now that the chamber has 
passed clause 36, we have the opportunity to consider a new clause 36A, because this is where it should go in the 
bill; and, if this is not exactly where it should go, I am sure the Clerks will make sure that it goes where it should 
go. I therefore invite Hon Adele Farina to now move her amendment.  

New clause 36A — 
Hon ADELE FARINA: I move — 

Page 35, after line 33 — To insert the following new clause — 
36A. Review of Act 
(1) The Minister must carry out a review of the operation and effectiveness of this Act as 

soon as is practicable after the expiry of 5 years from the commencement of this Act. 
(2) The Minister is to prepare a report based on the review and, as soon as is practicable 

after the report is prepared, cause it to be laid before each House of Parliament. 

This new clause provides that there must be a review of the legislation. We have heard over the course of 
consideration of this bill that this is a very skeletal bill. A lot of the detail is not contained in the bill; it is all in 
the regulations—regulations that have been drafted but that the government refuses to lay on the table and be 
transparent about. The bill provides for extensive regulation-making power and ministerial direction-making 
power. However, there is little capacity in each of those instances for Parliament to scrutinise the decisions that 
are made. We know also that through the regulations and the ministerial directions, there is capacity for the act 
as we pass it to be overridden by those instruments. That is also of great concern. Given the lack of information 
and the very complex and skeletal nature of the bill, I think it is most appropriate that we have an opportunity in 
five years to review the act. That will give us an opportunity to assess how it has been operating and whether 
there has been any use of the extensive powers provided under the act. That is only proper because of the limited 
capacity for Parliament to scrutinise this bill properly due to the limited information we have available and the 
limited capacity of Parliament to scrutinise many of the instruments that can be made under the legislation. 

Hon PETER COLLIER: The proposed amendment would insert a review of the operation and effectiveness of 
the act after five years. However, it is highly unusual to require a review of an amendment act, and it would 
mean another piece of primary legislation. The government agrees, however, that it is important to review the 
efficacy of the regulatory regime that will be imposed on the merged entity. For this reason the regulations 
imposing that regulatory regime will place an obligation on the Economic Regulation Authority to undertake an 
annual review of the efficacy of the regulatory regime. Therefore, the proposed amendment will not be supported 
by the government.  

Hon KATE DOUST: I think it is very important that this motion be supported. We have found with a range of 
bills before this house that this government has been reluctant to enable these types of reviews. The minister 
mentioned the ERA review, but as we have discovered, the ERA review is simply a subset of an annual report. 
As we have seen with a range of annual reports that have come to this place, quite often what should be a 
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significant oversight of the operations of an entity, is sometimes collapsed into a paragraph or two. I use the 
example of the innovation and science component in the commerce area in the past. The ERA does some very 
good work with its reviews and certainly has not held back in its critique of how the various energy utilities have 
operated in the past. It has sought to bring them up to the appropriate standard or correct their behaviours. 
However, the opposition is still of the view that given this legislation is, in effect, turning back time quite 
substantially, a review is entirely appropriate. I disagree with the minister, who said we should not seek a review 
of an amendment bill. It has been very difficult for the opposition and the Greens to extract relevant information; 
in fact, it has been like working through a maze trying to find out what is really happening in this situation. 
Therefore, five years is a decent period in which to make an assessment about whether this re-merger will deliver 
what the government purports it will. It goes back to Hon Adele Farina’s earlier arguments: if members opposite 
do not see fit to support this type of amendment, I think they are failing themselves. It is part of our job to 
analyse the detail of legislation in a review to see whether this legislation will deliver the outcomes it is meant to. 
It is disappointing that, again, the government will use its numbers to prevent this amendment passing. The real 
reason that it will not support any amendments is that it does not want to recall the other place to deal with an 
amendment from this place. The Premier wants this bill passed so that he can get on with it. The Premier is not 
prepared to countenance any change that might seek to improve this legislation. It is disappointing that the 
members of his benches are also reluctant to support improving this legislation. 

Hon ROBIN CHAPPLE: The Greens will certainly support this new clause, and we do so for a couple of 
reasons. When we had the balance of power in this place many years ago, people might remember that on a 
number of occasions we inserted, with the help of the Liberal Party, a number of sunset clauses and review 
categories into legislation. That is about good review and good legislation. As has already been stated, the 
Electricity Corporations Amendment Bill 2013 is a skeletal bill. The doings of the bill are by ministerial decision 
and by regulation. We do not know why we are merging the two entities in the first place, other than it is a good 
idea. We have had no modelling of what might occur; that is all to happen. We do not know the fiscal outcomes; 
we know nothing. Under review we could discover all those sorts of things, so we support this amendment. 

Hon KEN TRAVERS: Did the Leader of the House seek advice from the Minister for Energy or the Premier 
about this new clause, or is it just the minister’s decision to reject it? 

Hon Peter Collier: No. It is my decision. 

Hon KEN TRAVERS: To reject it? 

Hon Peter Collier: Yes. 

Hon KEN TRAVERS: Surely, the Leader of the House would normally seek advice from the minister 
responsible for the bill about this matter. Why did the Leader of the House not do that? 

Hon PETER COLLIER: I say to the honourable member that I had quite lengthy discussions with the Minister 
for Energy on the Electricity Corporations Amendment Bill 2013. He was very comfortable with the bill in its 
current form. He did not have an appetite for any amendments and this new clause certainly would be one of 
them. I accepted the responsibility that he gave me for the carriage of this bill through the Parliament, and I am 
very comfortable that he would agree with my decision.  

Hon KEN TRAVERS: Did the Leader of the House put any of the arguments that have been put in the chamber 
or did he feel that there were no arguments of sufficient merit to put to the Minister for Energy to ask his 
opinion? 

Hon Peter Collier: About this? 

Hon KEN TRAVERS: About this new clause, or any of the other clauses now that we are onto that point. The 
Leader of the House just made that arbitrary decision himself that he is not going to accept amendments. 

Hon PETER COLLIER: I certainly could not put any arguments with regard to this new clause because we are 
only debating it now. With regard to any of the arguments that members have put forward during the duration of 
the debate on this bill, I have had some discussions with the Minister for Energy. I also have in front of me three 
advisers who provide advice to me from the corporations and a man who has been directly involved with the re-
merger process. Therefore, I am very comfortable that the combination of advice I have received around the 
table and the conversations I have had with the Minister for Energy reflects his intent with regard to this 
legislation. 

Hon ADELE FARINA: What we have just heard from the Leader of the House is that he is treating this whole 
process and this house of review with absolute, utter contempt. He has not even had the decency, and he is not 
even showing the courtesy to members on this side, to actually put the new clause to the Minister for Energy and 
get his opinion on it. This is a situation in which there is a bill that provides extensive powers to the executive 
arm of government to override legislation and law made by this Parliament. The only amendment that we have 
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put before the chamber, despite our strong objection to and concerns with the bill, is a review provision. It is a 
very reasonable amendment and a very moderate response to an appalling bill and an appalling lack of 
information provided by the government. The Leader of the House does not even have the courtesy, and does not 
even show the chamber the respect, to present the amendment to the Minister for Energy and ask him for his 
opinion on it before refusing it. The Leader of the House should be ashamed of himself. This is a house of 
review. Hon Peter Collier is the Leader of the House. In this place there are standards, practices and precedents 
that should be respected. What the Leader of the House is doing is thumbing his nose at that. That is really 
appalling. I cannot believe that the Leader of the House has not even put the amendment to the Minister for 
Energy to ask him whether he would agree to it. This is after coming into this house completely unprepared to 
debate the bill, with no information to provide answers to questions asked and refusing to provide the draft 
regulations and segregation arrangements despite admitting that they have been drafted. This is a government 
that went to the election telling people that it would deliver open, transparent and accountable government of a 
standard never before seen in this state. Those opposite have lowered it to such a level that it is beyond 
embarrassing. The Leader of the House should be ashamed of himself. 

New clause put and negatived. 

Clauses 37 to 46 — 
Division 

Clauses put and a division taken, the Deputy Chair (Hon Simon O’Brien) casting his vote with the ayes, with the 
following result — 

Ayes (19) 

Hon Ken Baston Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney  

Noes (10) 

Hon Robin Chapple Hon Sue Ellery Hon Sally Talbot Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Ken Travers  
Hon Kate Doust Hon Lynn MacLaren Hon Darren West  

            

Pairs 

 Hon Liz Behjat Hon Amber-Jade Sanderson 
 Hon Jacqui Boydell Hon Stephen Dawson 
 Hon Martin Aldridge Hon Ljiljanna Ravlich 

Clauses thus passed. 

Title put and passed. 
Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

HON PETER COLLIER (North Metropolitan — Leader of the House) [3.21 pm]: I move — 

That the bill be now read a third time. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [3.21 pm]: Over the last 
three weeks we have spent on the Electricity Corporations Amendment Bill 2013, which was deemed to be 
urgent, we have struggled to understand why the government has sought to bring this legislation through this 
place. We understand that this proposal to re-merge Synergy and Verve Energy has really been driven by one 
person’s obsession and ego about this issue. This matter has led to ongoing confusion since 2008, when the 
Liberal Barnett government took the treasury bench. It is a matter that has caused great consternation in the 
energy industry in Western Australia. In our view, it has not only driven away potential competition in the 
marketplace, but also caused confusion amongst consumers of the energy market in Western Australia.  

This government has clearly demonstrated dishonesty when dealing with this legislation. Leading up to the state 
election in 2013, not one single word was said about it. There was not one single utterance about the potential for 
a re-merger between Synergy and Verve. Then, within a month after the election this year, all of a sudden an 
announcement was made that this government will, in fact, do what its members have been mumbling about 
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since 2008. There has been no discussion, no consultation and no support from industry or consumers, yet the 
government has ploughed ahead and brought this legislation into this place. In our view, it is probably one of the 
worst pieces of legislation we have had to deal with in this place. I note that the word “skeletal” has been 
bandied around this place on numerous occasions. We have had to deal with a piece of legislation that did not 
have the meat on its bones and did not provide detail. When we sought the detail from the government, it refused 
to provide it. The reason that it cannot provide it is that it has not done the modelling, it has not done the detail, it 
has not done the business plan and it has not worked out what the fiscal outcomes will be. It does not have any 
regulations, so its members have told us. We now understand that those regulations will be completed and ready 
to go to the government on 24 December.  

The integrity of the processes when dealing with this bill should be questioned. We sought to remedy that by 
trying to refer this bill to a parliamentary committee, the most appropriate place to be found in this chamber, to 
look at the issues so that the bill could be improved—albeit that is a very difficult task! However, the 
government has refused to do it, resulting in our ploughing on with the bill. Given that we could not send it to a 
parliamentary committee to inquire into the bill to make it better, during the bill’s committee stage should have 
been our opportunity to improve this shambolic legislation.  

Because the Premier is intent on getting this legislation up and running by 1 January next year, we knew from 
the beginning that the government would not entertain any amendments to the bill. A number of amendments 
were put on the notice paper and were withdrawn for other reasons, but we knew that the government would use 
its numbers to knock off any amendments that we presented.  

A number of concerns have still not been addressed. We still do not know how this bill will operate once it is 
passed. Reference has been made on numerous occasions over the last few days to the problems with the 
Henry VIII clauses that have been identified, the problems and concerns with the directions to be given by the 
minister and a range of other matters that could have been resolved if this bill had been referred to the Standing 
Committee on Legislation. Unfortunately, that did not happen. We are about to pass extremely deficient 
legislation; this bill has more holes in it than a sponge. The government is expecting us to just roll over and let it 
go through.  

Over the past three weeks the government has not been able to articulate exactly why it is a good idea to re-
merge these two entities, other than the fact that the Premier wants it to happen. The Premier never liked the two 
entities being separated in 2006. We all know that he spoke against it but that he did not have the guts to vote 
against it. He has bided his time and, probably without any discussion with his minister, has decided to finally 
get his own way. A very deficient piece of legislation has been wheeled into this place. This government has not 
been able to provide us with any guarantees that this legislation will in fact improve the energy market in 
Western Australia. It has not been able to provide any guarantee that there will not be increases in electricity 
costs in Western Australia. It has not been able to provide any guarantee that competition will not be driven 
away from the energy market in Western Australia.  

There are some serious concerns with this bill. The government has denied the capacity for there to be an 
appropriate review of this legislation in five years’ time so that we could see whether these changes actually 
work, so we will still be wandering around in a maze wanting to find out about that. We will not have any 
answers to our questions because this government is not prepared to provide those answers. We have been 
expected to take this piece of legislation on good faith—to just accept on trust that it is going to work. We have 
been given the bare bones of a bill and the government has told us to just accept it; to just cop it. We can contrast 
that with the Minerals Research Institute of Western Australia Bill, which we dealt with yesterday and which did 
have all the detail. That is a very fine piece of legislation that we could not challenge because the information 
was provided. The intent and purpose of that bill was clear-cut. That is not the case for the legislation that is 
before us now. We do not know what the government is hiding. We do not know why the government has 
refused time and again during this process to provide the answers. The government cannot just say that the work 
has not been done or that it is in progress. It is unbelievable that with such a significant change, which will bring 
these two significant energy utilities back into the one house, that the government has not done any financial 
modelling or produced a business plan before bringing the legislation into the house. Any time a small or large 
business in this state wants to do something different or to step over the threshold of opening up a business, it 
would first put in place a business plan. This government is failing on that count. We have seen similar failures 
over the last five years and certainly this year in the way in which the government has managed our economy in 
Western Australia. We do not have to make things up; it is all reported in the media. The government’s failures 
in its management of the economy are out in the real world. I imagine that when there is a change of government 
in 2017, it will be left up to us to try to fix the decisions that have been taken in this place today.  

The opposition will not support this legislation. We think this is a significant error. The government is turning 
back time. There is nothing wrong with making changes to the energy system or the energy market, but what the 
government is doing defies logic. The government has not been able to clearly articulate exactly why this has to 
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happen or what will be the benefits to industry and the consumers of this state—it has not convinced us that this 
bill is worthy of support.  

I hope that members think about how they are going to vote. We know that the government benches and the 
National Party have been silent on this legislation, and that is a travesty. Unfortunately, we have not had the 
opportunity to go through this bill in detail and get the answers we would have liked. That is in part due to how 
late the government finally decided to bring this bill in. It is a real regret that we have not been able to do that; 
circumstances have prevented us from doing that. It is also regretful that this house has not conducted itself in 
the way it should; it should have referred this legislation to the legislation committee. We know how the 
numbers will fall in this place and that this bill will pass, but we feel that this piece of legislation is a fraud, it is 
faulty, it is bound to fail and it will not deliver the outcomes that it promotes. Hopefully, in 2017, this issue will 
bring this government down and see a change in who sits on the treasury bench. 

HON ROBIN CHAPPLE (Mining and Pastoral) [3.30 pm]: I will not take long because a bill of this nature 
does not really require lengthy debate; the Electricity Corporations Amendment Bill 2013 has been a debacle 
from start to finish. Returning to the original assumption about whether to have this bill or not, or whether to re-
merge Verve and Synergy, it is not really the case because Humpty Dumpty was broken and we have been trying 
to put Humpty Dumpty back together again and it will not work. Industry has said two things: Verve and 
Synergy should either not be re-merged and vertical disaggregation should continue or, if they are re-merged, 
then that entity should be sold. The Greens view is that it should not be re-merged, because we do not like the 
sale of it anyway, and to re-merge it without any rationale—none has been presented before this house—is a 
nonsense. I do not think I have ever seen legislation come before this place—I have not been here that long but I 
have been here a little while—that has had so much of the structure of the legislation managed by regulation, and 
managed in a way that I think is contemptuous of the Westminster system.  

Division 
Question put and a division taken with the following result — 

Ayes (19) 

Hon Ken Baston Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney  

Noes (10) 

Hon Robin Chapple Hon Sue Ellery Hon Sally Talbot Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Ken Travers  
Hon Kate Doust Hon Lynn MacLaren Hon Darren West  

            

Pairs 

 Hon Liz Behjat Hon Amber-Jade Sanderson 
 Hon Jacqui Boydell Hon Stephen Dawson 
 Hon Martin Aldridge Hon Ljiljanna Ravlich 

Question thus passed. 

Bill read a third time and passed.  
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